going global

open public procurement drives change in

government business

by Paul Emanuelli

The expansion of open public procurement in
Canadais part of abroader international
current that is driving unprecedented
transformationsin the way that governments do
business worldwide. As discussed below, two
interrelated trends are driving this development:
(2) the expanded breadth and depth of public
policy reforms amed at opening up internationa
public procurement practices and (2) the
internationdization of suppliers providing goods
and sarvices to governments worldwide.

Looking firgt at the domestic context, in June
2007 the Interna Trade Secretariat identified
the expangon of the Agreement on Internal

Trade' s open procurement obligations as one
of the organization’s most significant
accomplishments since the tresty came into
effect in the mid-1990s. Ongoing negatiations
have succeeded in expanding open
procurement obligations beyond the senior
levels of the federd, provincia and territoriad
governments and into (i) the crown
corporation/agency sector and (i) the broader
public sector (municipd inditutions, post-
secondary academic indtitutions, primary and
secondary school boards and the health and
socid services sectors). In practica terms, this
means that the scope of the open public
procurement standards established under the
treaty has expanded exponentidly over the last
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decade to encompass thousands of public
ingtitutions across Canada.

Across the Atlantic, we can see asmilar public
policy trend in Europe. As Jean-Jacques
Verdeaux observesin aPublic Contracting
Law Journal paper entitled “Public
Procurement in the European Union and in the
United States: A Comparative Study,” the
European Union has devel oped directives that
govern the procurement of goods, services and
congtruction, and establish open public
procurement across al levels of government in
Europe:

Thethree directives define public
contracting authorities to include
state, regional and local
Governments. The definition also
includes al kinds of public bodies
having legal personality that are
created to satisfy a general interest
and financed for the most part by
these Governments. Then, from the
Federal Government of Germany to
the small village of Italy, they are all
subject to the same set of rulesfor
each of their procurements
exceeding a specific threshold.

While remaining awork in progress, these
reforms have made consderable headway in
expanding open public procurement procedures
within the European community.

Offering an Adan perspective, a Temple
International and Compar ative Law Journal
report by Tong Xinchao entitled “Chinese
Procurement Law: Current Legd Framework
and a Trangtion to the World Trade

Organization’s Government Procurement
Agreement” explains how the World Trade
Organization's efforts under the Agreement on
Government Procurement have helped to
bring about Sgnificant reforms within China
amed at opening that country’s public
procurement procedures. As the author notes,
when Chinasigned the Protocol on the
Accession to the World Trade Organization
(WTO) in November 2001, it committed to
ensuring that government entities would conduct
their procurement in atransparent manner.
Then, in June 2002, China promulgated the
Law of the Peoples' Republic of China on
Government Procurement. That law came
into effect in January 2003. As Xinchao notes,
this reform has had a Sgnificant impact on
opening government procurement in China:

The Ministry of Finance, the central
authority responsible for
government procurement,
promulgated the Interim
Regulations of Government
Procurement (IRGP), which came
into effect on April 17, 1999, and
regulated national government
procurement. Since then, the central
government promoted the adoption
of aregulated procurement policy in
al parts of China. Presently, 27
provinces, four cities under the
jurisdiction of central government,
and three pioneer coastal “open
cities” have established local
procurement regulations or related
rulesin conformity with central
government regulations.

The reforms flowing within China are reflective
of abroader internationa current that isdriving

Summit: Canodo’s magazine on public sector purchasing

February 2009

www.summitconnects.com



open government procurement worldwide. As
Anne Janet DeAses observesin aPublic
Contracting Law Journal study entitled
“Deveoping Countries. Increasing
Transparency and Other Methods of
Eliminating Corruption in the Public
Procurement Process,” the United Nations
developed a convention againgt corruption that
focuses on the need to establish appropriate
procurement processes to better ensure the
trangparent management of public finances.

After seven negotiation sessions
beginning in January 2002, the
United Nations Convention
Against Corruption (U.N.
Convention) was adopted by the
General Assembly on October 31,
2003, by Resolution 54/4. The U.N.
Convention isthe

most recent effort to combat
corruption throughout the world.
Article 9 of the Convention
addresses public procurement and
management of public finances. The
U.N. Convention requires each
party to:

take the necessary steps
to establish appropriate
systems of procurement,
based on transparency,
competition and objective
criteriain decision-making,
that are effective, inter alia,
in preventing corruption.

Furthermore, the procurement
systems are required to address (a)
the public distribution of
procurement procedures and
invitationsto bid, (b) conditions for

The Third Edition of the leading
RFP best practices handbook shows
you how to construct RFPs that work!

400 pages of best RFP practices and
examples of excellence

To learn more about this valuable
reference text, visit
www.rfpmentor.com/handbook.html

The first 3 editions are being used
by more than 3,500 public bodies

*“I have found the Request for Proposal Handbook by Michael Asner
to be a great training tool far my buyer staff. Although | have an
experienced staff, they hawve had limited exposure in their careers
1o RFPs.The best practices information, examples and checklists all
have proven to be wonderful tools. Thank you Michael.”

Ron Watkins CPPO,
Past President, National lnstitute of Govemmental Purchasing
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...relentless historical tides are driving the
expansion of open public procurement within
Canada and around the world.

participation such as selection and
award criteria, (c) the use of
objective and predetermined criteria
for the correct application of
procurement procedures, (d) a
domestic review system to ensure
legal recourse and remedies, and (€)
measures to regul ate procurement
personnel such as screening and
training.

The U.N. Convention provides one of many
examples of how internationad organizations are
promoting the adoption of open

government procurement standards worldwide.
As Susan Arrowsmith notesin an International
and Compar ative Law Quarterly paper
entitled “Public Procurement. An Appraisa of
the UNCITRAL Mode Law asaGloba
Standard,” developing countries often have
standards imposed on them as a condition of
securing funds for procurement projects.

For developing countries, in
procurement asin other fields, aid
donors such as the World Bank,
regiona banks, other organizations
(such asthe EU), and individual
donor countries also represent an
important source of procurement
standards. First, donors generally
reguire recipientsto procure for
funded projects using procedures
established by the donor, to secure
adonor’s objectives of value for
money, integrity, etc....secondly,
donors also influence procurement
laws through their funding of
procurement reform projects.

By way of example, the World Bank released
guiddinesin May 2004, which

were updated in October 2006, which
prescribe detailed standards for procurements
funded by loans, credits or grants from the
Internationa Bank for Reconstruction and
Development (IBRD) or the Internationd
Development Association. The Guidelines:
Procurement Under IBRD Loans and IDA
Credits prescribe a number of detailed
procurement procedures which address the
acceptable procurement formats and
procedures for the funded project.

The World Bank also conducts country
procurement assessment reports, which assess
the procurement practices of its borrower
nations, providing recom-mendations for
improving their open procurement practices. As
CarlaHerbert explainsin a Commonwealth
Law Bulletin report entitled “ Public
Procurement Law Reform: Some Design Issues
for Small Idand States— A perspective from
Trinidad and Tobago,” the so called
“developing nations’” have strong incen

tives for complying with World Bank
recommendations:

An examination of transactions
involving public expenditure for
goods and services confirms
whether or not agovernment’s
ruling philosophy and values
promote the good governance
principles of value for money,
transparency and accountability.
Where procurement practices
manifest these principles, thereisa
positive impact upon a country’s
credit rating thereby providing
additional leverage when
negotiating interest rates with the
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multilateral lending institutions
such as the World Bank, IMF and
International-American
Development Bank (IADB).

Asthisillugtrates, adherence to World Bank
recommendations helps to secure more
favourable loan terms for government
procurement projects, thereby providing strong
economic incentives for the internationd
expangon of open government procurement.

Turning back to the Canadian context, federa
and provincia Auditor Generd reports a'so
encourage open government procurement. Like
World Bank reviews, these audits often drive
the expanson of open procurement by focusing
on the practices of a broad range of
departments, ministries, Crown corporations,
agencies and broader public sector ingtitutions.
The recommendations made in these reports
tend to promote the expansion of open
procurement across the public sector.

This generd trend towards expanding open
government procurement a dl levels of
government make Canada an internationd
leader when it comes to the trangparency of its
public sector procurement. The corresponding
evolution of a highly developed legd regime,
which includes arobust body of case law, helps
to protect the interest of suppliers competing for
government contracts in Canada and serves as
an example for other jurisdictions worldwide.

More and more, as open government
procurement systems expand, suppliers are
competing for government contracts on an

internationd scale. For example, World Bank
reports reflect the large number of internationa
suppliersthat are benefiting from contract
awards from World Bank financed projects.
World Bank statistics for the 2004-2007 fisca
yearsindicate that $183 million worth of
contract awards went to Canadian suppliers,
$263 million went to Japanese suppliers, $486
million went to suppliers from the United States,
$493 million went to suppliers from the United
Kingdom, $532 million went to Itdian suppliers,
$874 million went to French suppliers and $1.4
billion went to German suppliers.

...there are billions of dollars worth of
international government procurement
contracts available to suppliers worldwide...

indudtriaized nations.” Suppliers from borrower
nations aso win a con-Siderable number of
contract awards. By way of example, during
that same time period, $25 million worth of
contract awards went to Mongolian suppliers,
$70 million went to Armenian suppliers, $72
million went to Peruvian suppliers, $118 million
went to Kenyan suppliers, $123 million went to
Azerbaijani suppliers, $126 million went to
suppliers from the Ukraine, $3.3 billion
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went to suppliers from Indiaand $5.2 billion
went to suppliers from China. However, one
notable distinction between these two groupsis
that the vast mgority of contract awards to
suppliers from borrower nations were awarded
by their own governments, whereas the contract
awards for suppliers from “advanced
industrialized nations’ were awarded by other
governments, predominantly in the borrower
nations.

That said, these numbers reflect a Sgnificant
bottom line redlity: there are billions of dollars
worth of internationd government procurement
contracts available to suppliers worldwide and

these opportunities are likely to increase as
more countries open their government
procurement practices to externd suppliers. As
this survey of international sources reflects,
relentless historica tides are driving the
expanson of open public procurement within
Canada and around the world.

This represents an enormous chalenge for
governments worldwide as they seek to
establish and enhance their open procurement
systems. It adso represents a tremendous
opportunity for suppliers who are ready to ride
the risng internationa currents of open
competition. A,

Paul Emanuelli is a Canadian procurement lawyer. This article in excerpted from a study of international
developments contained in the new 2™ edition of his Government Procurement textbook. Paul can be reached

at paul.emanuelli@sympatico.ca
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